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FELDMAN, Justice

M1 The ultimate question in this case is whether an attorney
may be held liable to an insurer, which assigned himto represent
an i nsured, when the attorney’s negligence damages only the insurer.
We granted review because the issue is one of first inpression for
this court and is a nmatter of statew de inportance. See
Ariz. R Cv.App.P. 23(c)(2). W have jurisdictionpursuant to Arizona
Constitution Article 6, section 5.3 and AR S. section 12-120. 24.

FACTS AND PROCEDURAL HI STORY

12 The trial judge granted sumrary judgnment in favor of The
Langer man Law O fi ces (Langer man) and agai nst Par adi gml nsurance Co.
(Paradigm, so we take the facts in the light nost favorable to
Paradigm Martinez v. Wodnmar |V Condom ni uns Honeowners Ass’ n, 189
Ariz. 206, 211, 941 P. 2d 218, 223 (1997). W thus assune, for purposes
of this opinion, that the | awer was negligent and caused danmage to
the insurer.

13 Par adi gmi ssued an i nsurance policy covering Dr. Benjamn
A. Vanderwerf for medi cal mal practiceliability. Vanderwerf, Medi cal
Director of Samaritan Transplant Service, a division of Samaritan
Heal th Service (Sanmaritan), and another doctor were sued by Renee
Tayl or, who al | eged t hat Vanderwerf comm tted nmal practice by i njuring
her during a catheter renoval procedure. Taylor included Samaritan

as a defendant, alleging that at the tinme of the negligent act,
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Vanderwerf was acting as Samaritan’s agent or enpl oyee.

14 Par adi gm had assi gned Langerman to defend other Arizona
cases prior to the filing of Taylor v. Vanderwerf. In due course,
Par adi gmassi gned def ense of Tayl or’s cl ai ns to Langer nan. Langer nan
undert ook t he assi gnnment, wi t h Vanderwerf evi dently acqui esci ng, and
appeared in the action as Vanderwerf’s counsel. During the course
of representation, Langer man advi sed Paradi gmthat it believedthere
was no viable theory of liability against Samaritan. Langernman,
however, failed to investigate whether Vanderwerf was covered by
Samaritan’s liability insurance and, thus, was unable to advise
Par adi gm whet her the defense could be tendered to Samaritan.

15 After atine, Paradi gml earned that Langer man had undert aken
representation of aclai mant who was bri ngi ng an acti on agai nst anot her
Par adi gm i nsured doctor. This, Paradi gmcl ai ned and Langer man deni ed,
vi ol at ed an oral agreenent between the two i n whi ch Langer man prom sed
not to represent any clai mants agai nst Paradi gnis i nsureds. Based
onthis di sagreenent, Paradi gmterm nated Langerman’s representation
in Tayl or and retai ned new counsel for Vanderwerf.

16 Vanderwerf’s new |l awer discovered that Samaritan had
liability coverage through Samaritan |Insurance Funding (SIF) that
not only covered Vanderwerf for Tayl or’s cl ai mbut probably operated
as the primary coverage for the claim New counsel consequently
advi sed Par adi gmt hat he shoul d be permtted to tender the clai mand
defense to SIF and was instructed to do so. At |east hypothetically
this woul d be of some benefit to Vanderwerf: if SIF was determ ned
to be the primary and Paradi gm the excess carrier, Vanderwerf’s
mal practice protection for Talyor’s claimwould be i ncreased to the

conbinedlimts of the two policies. Accordingly, newcounsel tendered



the claimto SIF, which rejected it on the grounds that the tender
was untinely. See Paradigmlns. Co. v. Samaritan Ins. Funding Ltd.,
1 CA-CV 99-0007 (Ariz. App. July 25, 2000) (nmem decision), review
denied (Feb. 13, 2001).

17 Tayl or v. Vanderwerf was eventual |y settled for an anount
Wi thin Paradigmis policy limts. Thus, Vanderwerf was not injured
by Langerman’s failure to make a tinely tender to SIF. However,
Par adi gm conpel |l ed to act as Vanderwerf’s primary carrier, was forced
to settle Taylor’s claimwith its own funds and w t hout being able
to look to SIF for contribution or indemification.

18 Langerman t hen presented Paradigmwith its statenent for
| egal services. Paradigmrefusedto pay, clai mng Langer man had been
negligent bothinfailingtoadviseit of SIF s exposure as the primary
carrier and by not pronptly tendering the defense. Wen Langerman
sued for fees, Paradigm counterclainmed for damages. On summary
judgnment, the trial judge held that because there was no express
agreenent that Langerman coul d represent bot h Par adi gmand Vander wer f,
no attorney-client rel ati onshi p exi st ed bet ween Langer man and Par adi gm
Thus, Langernman owed no duty of care to Paradi gm and coul d not be
held liable for negligence that injured only Paradi gm but not
Langerman’s sole client, Vanderwerf.

19 Par adi gm appeal ed, and the court of appeals reversed in
part. Langerman Law Ofices v. Paradigmlns. Co., 196 Ariz. 573,
2 P.3d 663 (App. 1999). The court held that the trial judge erred
i nconcludingthere could be noinpliedattorney-client relationship
bet ween Langer man and Paradi gm Even wi t hout an express agreenent,
the court reasoned, Langerman coul d and did represent both parties.

ld. at 576 § 8, 2 P.3d at 666 8. Adopting what it described as



the mgjority rule in this country, the court concl uded that absent
a real or apparent conflict between the i nsured and the i nsurer, the
| awyer assigned by the latter to represent the forner actually
represents both. Id. at 578 17, 2 P.3d at 668 { 17. Thus, Langer man
“infact provided | egal services to both Paradi gmand Dr. Vanderwerf.”
Id. at 579 25, 2 P.3d at 669 1 25. There was, therefore, a “dual
attorney-client relationship” and aresultant duty such that Paradi gm
was “entitled to bring a mal practice acti on agai nst Langerman.” [d.

at 579 1 26, 2 P.3d at 669 T 26.

DI SCUSSI ON
A. Whet her an express agreenent i s necessary to forman attorney-
client relationship
110 Langer man argues t hat, before an attorney-client rel ati onship

can formbetween an insurer and the counsel it retains to represent
an i nsured, express nutual consent nust be reached anong all of the
respective parties. W disagree. The |aw has never required that
the attorney-client relationship nmust be initiated by sone sort of
express agreenent, oral or witten. Quitetothe contrary, the current
rule is described as follows:

Arel ationshipof client and | awyer ari ses when:

(1) a person manifests to a | awyer the person’s

intent that the | awyer provide |egal services

for the person; and . . . (a) the |awer

mani fests to the person consent to do so.
RESTATEMENT ( THI RD) OF THE LAWGOVERNI NG LAWERS 8§ 14. | ndeed, comment c to
section 14 indicates that either i ntent or acqui escence may establ i sh
the relationship. Even before adoption of section 14, our cases
expressed a simlar view As a practical matter, “an attorney is
deened to be dealing with a client when ‘it may fairly be said that

because of other transactions an ordinary person would | ook to the

5



| awyer as a protector rather than as an adversary.’” 1|n re Pappas,
159 Ariz. 516, 522, 768 P. 2d 1161, 1167 (1988) (quotingInre Neville,
147 Ariz. 106, 111, 708 P.2d 1297, 1302 (1985)). Thus, a purported
client’s “belief that [the |awer] was their attorney” is crucial
to the exi stence of an attorney-client relationship, solong as that
belief is “objectively reasonable.” 1d.

111 O course, we recogni ze that the circunstances of this case
arematerially different fromthose presented in Neville and Pappas,
in which the relationship between | awer and client evolved from
busi ness transacti ons. But neither our cases nor the RESTATEMENT t akes
the position that an explicit agreenent is required to create an
attorney-client relationship. Nor do we believe it would be good
policy to adopt that view Langernman erroneously relies upon Bar nat
v. John & Jane Doe Partners, 155 Ari z. 515, 747 P.2d 1214 (App. 1986),
and Parsons v. Continental Am Goup, 113 Ariz. 223, 550 P.2d 96
(1976), to support the proposition that an express agreenent is
necessary to forman attorney-client relationship. Neither Barnat
nor Parsons, however, dealt with this precise question, and neither
stands for that proposition. Instead, Barmat and Parsons address
t he i ssue of whet her an attorney assi gned by an i nsurer to represent
an insured is under a primary duty to the insured, so that he nust
act intheinsured s interest rather than that of the insurer. Both
cases quite correctly holdthat “t he attorney who represents an i nsured
owes hi mundevi ating and single all egiance whether the attorney is
conpensated by the insurer or the insured.” Parsons, 113 Ariz. at
227, 550 P.2d at 98; Barmat, 155 Ariz. at 518, 747 P.2d at 1216
(internal quotes and citations omtted).

112 The rul e set forth in RESTATEMENT section 14 and our cases



is, we believe, the better view Thus, we conclude the trial judge
erred in holding that an express agreenent was required either to
permt Langernman to represent Paradigm or for an attorney-client

rel ati onship to have forned between the two.

B. Potential and actual conflicts of interest with the insurer as
client
113 Langer man cont ends t hat absent t he consent of the i nsured,

a | awyer assigned by an insurer to represent the insured fornms an
attorney-client relationship only with the insured and never with
the insurer. Any contrary concl usion, asserts Langerman, i nherently
creates a strong potential conflict of interest for the attorney,
weakens his “undivided allegiance” to the insured, and creates
“situationsrifew th opportunities for mstrust and second guessi ng.”
Petition for Review at 6, 9.

114 Langerman’ s concern over conflicts of interest between
attorney, insurer, and insuredis not unfounded. This case presents
the typical situation found when defense is provided by aliability
insurer: as part of the insurer’s obligation to provide for the
i nsured’ s defense, the policy grants theinsurer theright tocontrol
t hat defense — which includes the power to select the | awer that
will defend the claim Charles Silver, Does | nsurance Def ense Counsel
Represent the Conpany or the Insured? 72 Tex. L. Rev. 1583, 1594-95
(1994). But the fact that the | awer is chosen, assigned, and paid
by the insurer for the purpose of representing the i nsured does not
automatically create an attorney-client relationship between the
insurer and |awer. See § 10, supra. As coment f to RESTATEMENT
§ 134 states:

It is clear in an insurance situation that a
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| awyer designated to defend the insured has a

client-lawer relationship with the insured.

The insurer is not, sinply by the fact that it

desi gnates the |l awer, a client of the | awer.

Whet her aclient-lawer rel ati onshi p al so exi sts

bet ween t he | awyer and t he i nsurer i s determ ned

under § 14.
115 The RESTATEMENT clearly permts a | awer to represent the
i nsured even though the awer is paid by the insurer and his/her
prof essi onal conduct on behalf of the insured is directed by the
i nsurer. See RESTATEMENT § 134. Thus, because the insured has given
the insurer control of the defense as part of the agreenent for
indemmity, the assigned | awer nore or |ess automatically becones
the attorney for the insured. But does the assigned |awer
automati cal ly al so becone the attorney for theinsurer inevery case?
As noted in the precedi ng paragraph, the RESTATEMENT seens to answer
in the negative. Langerman goes further, arguing that even in the
absence of actual conflict between the insured and insurer, there
is always a great potential for it. Andit is this potential, argues
Langerman, that prevents the formation of an attorney-client
rel ati onshi p absent t he express consent of theinsured —the autonatic
client. The basic rule prohibiting conflicts reads:

Unless al | affected clients and ot her necessary

persons consent to the representation . . . a

| awyer may not represent a client if the

representation would involve a conflict of

interest. Aconflict of interest isinvolvedif

there is a substantial risk that the |awer's

representation of theclient would be materially

and adversely affected by the |awer's own

interests or by the lawer's duties to anot her

current client, a forner client, or a third

per son.
RESTATEMENT § 121 (enphasi s added).
116 Istherisk of conflict resulting fromthe | awer’s duties

tothe insurer as a potential client or third person so substanti al



in every case that the |awer cannot ever be engaged in dual
representation? There can be no doubt that actual conflicts between
insured and insurer are quite conmmon and that the potential for
conflict is present in every case. Conflicts nmay arise over the
exi stence of coverage, the manner i n which the caseis to be defended,
the information to be shared, the desirability of settling at a
particular figure or the needto settle at all, and an array of ot her
factors applicable to the circunstances of a particular case. This
is especially true in cases involving nedical nmal practice clains.?
W have recogni zed such tensi ons, hol ding i n both Barmat and Par sons
that when a conflict actually arises, and not sinply when it
potentially exists, the lawer’s duty is exclusively owed to the
i nsured and not the insurer. Barmat, 155 Ariz. at 517, 747 P.2d at
1216; Parsons, 113 Ariz. at 227, 550 P.2d at 98. Because a | awer
i s expressly assignedtorepresent theinsured, thelawer’s prinmary
obligationistotheinsured, andthe |l awer nust exerci se i ndependent
pr of essi onal judgnent on behalf of the insured. See AR zONA RULES OF
PrROF L ConoucT (ER) 1.8.(f)(2) - (3), ARZ.R Sup. Cr. 42. Thus, alawer
cannot allow an insurer to interfere with the | awyer’s i ndependent
prof essional judgnment, even though, in general, the |awer’s
representation of theinsuredis directed by the insurer. RESTATEMENT

§ 134(2)(a).

! For instance, intheordinary caseinwhichliabilityis proba-
bl e, even if sonewhat questionable, it would al nost al ways be in the
interest of the insurer to make a reasonabl e settl ement offer within
policy limts. However, such a settlenment m ght not be in the in-
sured’s interest and he or she nay prefer to take a chance at tri al
because any settl enent paynent will require reportingthat physician
to the National Practitioner Data Bank, thus potentially affecting
t he physician’s ability to obtain hospital privileges or nal practice
insurance inthe future. See 42 U.S.C. 8 11131; see also 1 Geoffrey
Cd Hazar;al, Jr. & W WII|liam Roads, THE LAWOF LAWERING 8§ 1.7:303 (2d
ed. 1990).



117 Langerman cites two opinions of the Arizona State Bar
Conmi ttee on t he Rul es of Professional Conduct to support its argunent
that the Arizona view has always been that a | awer assigned to
represent an insured represents only the insured and never the
insurer. See Az. State Bar Conm on Prof’| Conduct, Formal Op. 99-08
(1999); Az. State Bar Conm on Prof’| Conduct, Formal Op. 94-03 (1994);
see also ER 1.7, ARz R Sur. CT. 42. Regar dl ess of these opinions’
precedenti al val ue, they do not support Langerman’s i nterpretation.
Rat her, they hold only that the |awer “does not automatically
represent the insurer.” Qp. 99-08, at 3 (enphasis added). W have
no quarrel withthis proposition. Inaddition, instead of addressing
a situation like the one presently before us, Opinion No. 99-08
i nvol ved an insurance carrier’s attenpts to use an audit procedure
to force a lawer to reveal information that was potentially
di sadvantageous to his client, the insured. W have, in fact,
previously held that an attorney assigned to represent an insured
cannot supply the insurer with information that either may be or
actually is detrinental to the insured’ s interests. Farners Ins.
Co. v. Vagnozzi, 138 Ariz. 443, 448, 675 P.2d 703, 708 (1983).
Vagnozzi and Opi nion 99-08, however, are cases of actual conflict
as they i nvol ved a real or substantial danger of harm ng the i nsured.
Wher e a subst anti al danger of harm ng the client does not exi st, there
is no actual conflict of interest — only the potential of a future
conflict.

118 When the potential for a future conflict between insurer
andinsuredisgreat, restrictions are placedonthelawer’s ability
to accept or continue representation of both. Qur Rules of

Pr of essi onal Conduct provide:
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A lawer shall not represent a client if the

representation of that client may be nmaterially

limted by the lawer’s responsibilities to

another client or to a third person, or by the

| awyer’s own i nterests, unless: (1) the |l awer

reasonabl y bel i eves the representationw || not

be adversely affected; and (2) the client

consents after consultation.
ER1.7, ARz.R Suwr. Cr. 42 (enphasi s added). What constitutes a nmateri al
limtation in any particul ar case depends, of course, on the facts
of that case.
119 W agree with Langernman that the potential for conflict
bet ween insurer and i nsured exists in every case; but we note that
the interests of insurer and insured frequently coincide. For
i nstance, both insurer and insured often share a comon interest in
devel opi ng and presenting a strong def ense to a cl ai mt hat t hey bel i eve
to be unfounded as to liability, damages, or both. Usually insured
and i nsurer have ajoint interest infindingadditional coverage from
anot her carrier. Thus, by servingtheinsured sintereststhel awer
can also serve the insurer’s, and if no question arises regarding
t he exi stence and adequacy of coverage, the potential for conflict
may never becone substantial. 1In such cases, we see no reason why
t he | awyer cannot represent bothinsurer andinsured; but inthe uni que
situation in which the | awyer actually represents two clients, he
nmust give primary all egiance to one (the insured) to whomthe ot her
(the insurer) owes a duty of providing not only protection, but of
doing so fairly and in good faith. See Zilisch v. State Farm Mit.
Auto. Ins. Co., 196 Ariz. 234, 237-38 { 20, 995 P.2d 276, 279-80 1
20 (1999).

120 Per haps recogni zing this, the court of appeal s determ ned
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that the “mpjority rule”? was “in the absence of a conflict, the
attorney has two clients, the insurer and the i nsured.” Langerman,

196 Ariz. at 577 § 14, 2 P.3d at 667 T 14; but see Atlanta Int’l.

Ins. Co. v. Bell, 475 N. W 2d 294, 297 (M ch. 1991) (“the rel ati onship
bet ween the i nsurer and the retai ned defense counsel . . . [is] less
than a client-attorney relationship”); In re Rules of Professional

Conduct, 2 P.3d 806, 814 § 38 (Mnt. 2000) (“We hold that under the
Rul es of Professional Conduct, the insured is the sole client of

def ense counsel .”). W believe the court of appeal s’ characterization
of the majority rule is too absolute. A host of potential problens
are created by holding that, as a matter of law, a | awer hired by
the insurer torepresent aninsured al ways accepts the responsibilities
of dual representationuntil aconflict actually arises —thus al ways
automatically form ng an attorney-client relationship w th both the
insurer and insured. There are many cases in which the potenti al

for conflict is strong enough to inplicate ER 1.7 and RESTATEMENT
section 121 fromthe very begi nning. Think, for exanple, of aclaim
w th questionableliability against aninsured coveredby limts nmuch
| ower t han t he anmount of danages. The potential for conflict isquite
substantial unless and until the insurer has commtted itself to

offering or waiving the policy limts. Thus we do not endorse the

2 An am cus brief filedin support of Paradi gm s position argued
that thismajority rulewas foll owed by thirty-four of the forty other
states addressing the issue that we are presented with here. In
response, Langerman di sputes amici’s representation of the hol ding
in alnost half of those thirty-four states. W find it unnecessary
tociteandreviewevery jurisdiction s treatnent of the dual represen-
tation i ssue as we are not bound by any other state’s precedent on
apurely state-lawmatter. See Kotterman v. Killian, 193 Ariz. 273,
291 § 68, 972 P.2d 606, 624 § 68 (1999) (“while [another state’ s]
judicial decisions may prove useful, they certainly do not control
Arizona |l aw. W al one nust deci de how persuasi ve t he | egal opi ni ons
of other jurisdictions will be to our holdings.”).
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viewthat the | awer automatically represents both insurer and i nsured
until the conflict actually arises.?

121 In situations |ike the present one — in which an insurer
assigns an attorney to represent the insured — the RESTATEMENT has
deci ded against taking a firm position on whether the insurer is
automatically and always a client. Conpare RESTATEMENT § 134 cnt. f
(stating insurer is not a client sinply because it designates and
pays the attorney to represent the insured)* with RESTATEMENT § 14
(attorney-client relationshipis formed when person nmani fests i ntent
t hat | awyer provi de services and | awyer mani fests consent to do so).
The issue is one we have never before been specifically asked to
resolve. Andinthe present case, with the record before us — | acki ng
many detail s of the factual circunstances of the underlying nmal practice
claimin Taylor v. Vanderwerf — it would be difficult to do so. Nor
do we believe it necessary to even nmake the attenpt. Based on what
we do know of the uncontroverted facts, Arizona | awand t he RESTATEMENT
make it unnecessary to tackle the thorny i ssue of whether the facts
of the underlying case permtted both Paradi gmand Vanderwerf to be

Langerman’s clients.

C. Duty to a nonclient

122 The court of appeal s gave several reasons for its concl usion

3 To forestall confusion anmong the bar, we hasten to point out
t hat even when the insurer is not the lawer’s client, it certainly
is theinsured s agent to prepare and handl e the defense. Thus, for
i nstance, conmuni cati ons between t he noncli ent i nsurer and t he | awyer
woul d generally be entitled to the sane degree of confidentiality
—as long as the general requirenments for privil ege are net — as t hose
between the insured client and the | awer.

“ While we agree with this statenent, we decline to interpret
it to nmean that an attorney-client relationship can never be forned
bet ween assi gned counsel and the insurer.
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that, i nthe absence of aconflict, an attorney automati cally provi des
dual representation. Langerman, 196 Ariz. at 577 f 14, 2 P.3d at
667 Y 14. The primary reason given, and the one nost relevant, is
that absent an attorney-client relationship, an "“insurer cannot
mai ntai n a mal practi ce acti on agai nst an attorney it hiredto represent
its insured,” thus “immuniz[ing] that attorney’'s mal practice.” 1d.
at 578 71 16, 2 P.3d at 668 7 16.° On this point we nust respectfully
di sagree with the court of appeals.

123 If a lawer’s liability to the insurer depends entirely
on t he exi stence of an attorney-client rel ati onship and for sone reason
theinsurer isnot aclient,®thenthelawer has noduty totheinsurer
that hired him assigned the case to him and pays his fees. There
are many problens withthat result: if that | awer’s negli gence danages
the insurer only, the negligent | awer fortuitously escapes liability.
O if the lawer’s negligence injures both insurer and insured in
acaseinwhichtheinsuredistheonly client but refuses to proceed

agai nst the  awer, the insurer is hel pl ess and has no renedy. Such

® The court gave two ot her reasons to support its concl usion of
a dual attorney-client relationship. One was the absence of any
absol ute et hical prohibition against an attorney representing nore
than oneclient inasinglematter. Langerman, 196 Ariz. at 578 Y 16,
2 P.3d at 668 1 16 (citing ER 1.7(b), ARz R Sup. Cr. 42). The final
reason gi ven was t hat having one attorney representing both i nsurer
and i nsured made “econoni c and practical sense.” |Id. W agree with
the first reason. As to the other, we believe that in sone cases
common r epresent ati on makes econom ¢ and practi cal sense but in others
it does not. W have, of course, no way of quantifying those cases
i n which dual representation makes sense and those in which it does
not — nuch depends on the strength of the potential for conflict and
the nature of the issues in the case. Yet neither of these reasons,
we bel i eve, are persuasive enoughto holdthat thereis dual represen-
tation in every case where an attorney is assigned by an insurer to
represent the insured.

® When, for instance, the insured does not consent to a dual
relationship, the potential for conflict is great, or the conflict
is real.

14



unj ust results are not just bad policy but unnecessary. The RESTATEMENT
holds the view that a | awyer may, in certain circunstances, owe a
duty to a nonclient. Specifically, RESTATEMENT section 51(3) reads,
in pertinent part:

[A] lawer owes a duty of care . . . to a

nonclient when and to the extent that:
(a) the lawer knows that a client
intends as one of the primary
obj ectives of the representationthat
the lawer’s services benefit the
noncl i ent;
(b) such a duty woul d not
significantly inpair the |awer’s
performance of obligations to the
client; and
(c) the absence of such a duty woul d
make enf or cenent of those obligations
to the client unlikely;

Comment g to this section advises:

[A] | awyer designated by an insurer to defend
an insured owes a duty of care to the insurer
withrespect tomattersastowhichtheinterests
of the insurer and insured are not in conflict,
whet her or not the insurer is held to be a co-
client of the | awyer.

(Enmphasi s added). In addition, comment f to RESTATEMENT section 14
states:

Because and to the extent that the insurer is

directly concerned in the matter financially,

the i nsurer shoul d be accorded standi ng t o assert

a claimfor appropriate relief fromthe | awyer

for financial loss proximtely caused by

pr of essi onal negligence or other wongful act

of the | awer.
124 Al t hough t he RESTATEMENT' s position may be arel atively recent
devel opnent, Arizona’s courts have | ong recogni zed si tuations i n whi ch
a professional is under a duty of care to nonclients. In Fickett
v. Superior Court, for exanple, the attorney representing a guardi an

of an estate was accused of negligence by the ward in failing to
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di scover that the guardian had dissipated the estate by
m sappropriation, conversion, and i nproper investing. 27 Ariz.App.
793, 794, 558 P.2d 988, 989 (1976). The attorney prevailed on his
sumary judgnent notion in the trial court by arguing that, since
t here was no fraud or col | usi on bet ween hi mand t he guar di an, he coul d
not be liable for negligence to anyone other than his client, the
guardian. 1d. The court of appeal s reversed, hol di ng t hat one coul d
not say, as a matter of law, that the guardian’s attorney owed no
duty to the ward. Instead, the court said:

[ T] he better viewis that the determ nation of

whet her, in a specific case, the attorney wll

be held liable toathird person not in privity

isamtter of policy andinvol ves t he bal anci ng

of various factors, anong which are the extent

to which the transacti on was i ntended to affect

theplaintiff, the foreseeability of harmto him

the degree of certainty that the plaintiff

sufferedinjury, the cl oseness of the connection

bet ween t he def endant’ s conduct and the injuries

suffered, the noral blane attached to the

def endant’ s conduct, and t he pol i cy of preventing

future harm
Id. at 795, 558 P.2d at 990.
125 Rel ying on a nore recent case fromthe court of appeals,
Frankov. Mtchell, 158 Ariz. 391, 762 P. 2d 1345 (App. 1988), Langer nman
argues that Fickett and its factors are i napplicable to the present
case because there is no allegation that it was negligent in its
representation of the insured, Dr.Vanderwerf. |In Franko, the court
of appeal s reasoned, because “any duty owed by an attorney toathird
party is derivative of the duty owed by that attorney to his client,”
that “at a mninum there nust be an all egation that the defendant
attorney was negligent towards his client beforeutilizingaFickett-
type anal ysi s to determ ne whet her such liability shoul d be ext ended

toathird person.” Id. at 400, 762 P.2d at 1354. Because we see
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no such requirement in Fickett, we disagree wth Franko’s
interpretation of it. W believe such a rule is not supported by
precedent and is bad policy. W therefore expressly di sapprove of

Franko’ s |l anguagethat [imtsathirdparty' sabilitytobringaclam
agai nst an attorney absent an al |l egati on of nal practicetotheclient.

126 W reached a result simlar to Fickett in Donnelly
Construction Co. v. Cberg/Hunt/G I leland, 139 Ariz. 184, 677 P.2d
1292 (1984). In Donnelly, aconstruction contractor brought an action
against the architect hired by the property owner, alleging that

substantial error inthe architect’s prepared pl ans and speci fi cati ons
resulted in increased construction costs, danmaging the contractor

— anonclient. Id. at 185-86, 677 P.2d at 1293-94. W held that

“design professionals are liable for foreseeable injuries to
foreseeable victins which proximately result fromtheir negligent

performance of their professional services.” 1d. at 188, 677 P.2d
at  1296. If design professionals cannot escape liability to
foreseeably injured third parti es who, al though |l acking privity, are
har med by a desi gner’s negligence, we cannot see why | awyers shoul d
not |i kew se be heldtoasimlar standard. |ndeed, Donnel |y expressly
di sapproved of Chal pinv. Brennan, a case in which the court of appeal s
“refused ‘to grant a cause of action for mal practice to an i ndi vi dual

who is not aclient or inprivity wth [an] attorney.’” Id. (quoting
Chal pin, 114 Ariz. 124, 126, 559 P.2d 680, 682 (App. 1976)).7

127 In Napier v. Bertram we recognized that, although the

"The requi renment of privity before duty ari ses has been contract -
i ng since MacPherson v. Buick Mdtor Co., 111 N.E. 1050 (N. Y. 1916).
See, e.g., Mur-Ray Mgmt. Corp. v. Founders Title Co., 169 Ariz. 417,
423, 819 P. 2d 1003, 1009 (App.1991) (“Thi s duty exi sted notwi t hst andi ng
a lack of privity between the parties and the absence of any duty
to respond to the contractors' inquiries.”).
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“general rule is that a professional owes no duty to a non-client
unl ess speci al circunstances require otherw se,” there are “speci al
ci rcunst ances” where we have “inposed liability on a professional
to the extent that a foreseeabl e and specific third party is injured
by the professional’s actions.” 191 Ariz. 238, 242 § 15, 954 P. 2d
1389, 1393 7 15 (1998). As the cases al ready di scussed denonstrat e,
t hese circunstances are found in a nyriad of contexts. See, e.g.,
Lonbardo v. Al bu, 199 Ariz. 97, 99-100 10, 14 P.3d 288, 290-91 110
(2000) (purchaser’s real estate agent has duty to di scl ose purchaser’s
financial difficulties to seller); Hanman v. County of Maricopa, 161
Ariz. 58, 63-64, 775 P.2d 1122, 1127-28 (1989) (psychi atri st has duty
t 0 exerci se reasonabl e care to protect foreseeabl e victi mof patient);
Mur-Ray Mgnt. Corp. v. Founders Title Co., 169 Ariz. 417, 422-23,
819 P. 2d 1003, 1008-09 (App.1991) (i nposing duty of reasonabl e care
for escrow agent's representations to third persons). The “conmon
thread [that] exists between” such cases is that “there was a
foreseeabl e ri sk of harmto a f oreseeabl e non-cli ent whose protection
depended on the actor’s conduct.” Napier, 191 Ariz. at 242, 954 P. 2d
at 1393.

128 But Langer man argues t hat Paradi gmneed not have depended
onit, as every insurer has both the freedomand financial ability
to hire separate counsel to protect the insurer’s own interests.
This, of course, nust be done in cases in which a conflict exists
or is inmnent, but we certainly need not inpose such an expense on
every insurer inevery case just toprovidetheinsurer with protection
agai nst mal practice by the | awer it has chosen to handl e t he def ense.
When the interests of insurer and insured coincide, as they often

do, it nmakes neither econonmi c nor practical sense for an insurer to
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hire another attorney to nonitor the actions and decisions of the
attorney assigned to an insured. More inportant, we believe that
a special relationship exists between the insurer and the counsel
it assigns to represent its insured. The insurer is “in some way
dependent upon” the |l awyer it hires on behal f of its insureds. Napier,
191 Ariz. at 242, 954 P. 2d at 1392. For instance, the insurer depends
on the | awyer to represent the insured zeal ously so as to honor its
contractual agreenent to provide the defensewhenliability allegations
are |l eveled at the insured. In addition, the insurer depends on the
| awyer to thwart clains of liability and, inthe event liability is
found, tomnimze the damages it nust pay. Thus, the |l awer’s duties
to the insured are often discharged for the full or partial benefit
of the nonclient. See Fickett, 27 Ariz. App. at 795, 558 P. 2d at 990.
We reject Langerman’s attenpt to distinguish the present case from
our cases that recognize that a professional has a duty to third

parties who are foreseeably i njured by the | awyer’ s negl i gent acti ons.

CONCLUSI ON
129 VW reiterate that an express agreenent i s not aprerequisite
tothe formation of anattorney-client relationship. W al so determ ne
that, based on a long |ine of precedent, when an i nsurer assigns an
attorney to represent aninsured, thelawer has aduty tothe insurer
arising from the understanding that the |awer’s services are
ordinarily intended to benefit both insurer and i nsured when their
i nterests coincide. This duty exists even if the insurer is a
nonclient. W hol d againtoday that alawer has a duty, and therefore
may be | i abl e for negligent breach, to a nonclient under the conditions

set forth in previous case | aw and t he RESTATEMENT. Summary j udgnent
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on lack of duty was therefore inproper in the present case.

130 The record does not al | owus, however, to determ ne whet her,
as a matter of | aw, Langerman actually breached its duty to Paradi gm
in this case. Thus, our hol ding does not determ ne whether the
applicabl e standard of conduct would have required Langerman to
investigate the existence of a different primary insurer or advise
Paradigmto tender the defense to that other insurer. Although we
have deci ded that an attorney-client relationshipis not aprerequisite
to Paradigmis maintaining a tort action against Langerman for its
al | eged negli gence, whether Langerman actually breached its duty to
Par adi gm or caused damage is left for the trial court to decide on
remand. Under the circunstances of this case, sufficeit to say that
absent any conflict or significant risk of conflict that conpelled
Langerman to act as it did, Langerman had a duty to Paradigm —
regardl ess of whether Paradigmwas a client.

131 For the foregoi ng reasons, we vacate the court of appeal s’
opinion in part, reverse the trial court in part, and remand to the

trial court for further proceedings consistent with this opinion.

STANLEY G FELDMAN, Justice
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